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KING, CJ., FOR THE COURT:

1. Larry Harris was convicted in the Circuit Court of Hinds County, Mississippi of possession of

cocaine. As a second time offender, he was sentenced to a term of twelve years in the custody of the

Missssppi Depatment of Corrections, with four years of supervised probation. Aggrieved by his

conviction and sentence, Harris raises the following issues, which we quote verbatim:



|. Thetrid [c]ourt erred when it dlowed the case to go to the jury, as the prosecution should have been
collateraly estopped from pursuing chargesagaing Mr. Harris. Prosecutorshad in hand aguilty pleafrom
William Pugh, who confessed to possession of the very same cocaine the [S]tate alleged Mr. Harris
possessed, thus depriving Mr. Harris of hisfundamenta right to due process of law and afair and impartid
tria[ ]
[1. Thetrid [c]ourt erred when it refused to admit into evidence the sentencing order of William Pugh, who
possessed the cocaine in dispute, S0 that the jury lacked al relevant and probative facts surrounding the
arrest of Mr. Harrig ]
[11. Thetrid [c]ourt erred when it refused a continuance or a midtrid due to the unavallability of [Sltate
witnesses Ben Bratton and Richard McGahey, both of whom would have offered evidence excul patory
to Mr. Harris.  This error deprived Mr. Harris of his fundamental right to compd the attendance of
witnesses in his behdf, a farr and impartid trial and due process of law, al secured to him under both
federal and State congtitutiong .|
V. Thetrid [c]ourt erred when it refused jury ingtruction D-7; the evidence was clearly insufficient
because the testimony of Officer Robert Shegoglacked dl indicia of credibility, as evidenced by the report
he filed of the April 3, 2001 raid.

FACTS
2. On the afternoon of April 3, 2001, Haris went to 821 Powell Rhodes Street in Jackson.
According to Harris, he went to vigt the owner of the resdence. Officers with the Jackson Police
Department (narcotics division) conducted a narcotics raid on this residence at that time. Seven officers
entered the house to execute a search warrant.
113. Officer Robert Shegog of the Jackson Police Department testified that he was the last officer to
enter the house. Upon entering the house, Officer Shegog “keyed on ablack mae subject that was Sitting
beside a black chair to the right-hand side of the door as you go in. He was wearing green pants and a
whitetee shirt.” There were severd individuds at this house. According to Officer Shegog, he asked dl
of theindividuasto raise thar hands, but one mae, later identified as Larry Harris, refused to do so.
4.  AsShegogbeganto approach Harris, he noticed that Harris had something ingde of hisleft hand,

which he threw on the floor beside the left Side of a chair. Shegog then detained Harris, put him in



handcuffs, and advised Officer Harding (case agent incharge of the narcotics raid) of the substance Harris
threw on the floor. Harding retrieved the substance and placed it in a clear plagtic evidence bag. The
substance weas later taken to the aime lab, where it was determined to contain cocaine. According to
Patricia Barnes of the Jackson Police Department crime lab, the waght of the substancewas 1.08 grams.
5. Officer Harding stated that Shegog informed him that he saw Harris throw a “plagtic bag with
cocaine behind a chair, which he was seated in.” Harding asssted Shegog in detaining Harris. Harding
picked up the bag of substance and advised Harris that he was under arrest and advised him of his
Miranda rights Harding adso indicated that he “did not see any drugs’ on Harris.

96. Harristedtifiedthat anindividua named WilliamPugh was stting inthe chair where the cocaine was
located. According to Harris, he was under the impression that he and another individua were not going
tojal because they had been separated fromthe other individuds at the house and weretold that they were
not going to jal. Harris indicated that Officer Preston Carter “ran a check on everybody.” The call
indicated that someone named Larry C. Harris was wanted on afeony shoplifting charge. Harriswasthen
advised that he had to go downtown to straightenout the matter. Harris stated that hisnamewasnot Larry
C. Harrisbut Larry D. Harris and asked one of the officers to contact his sster, aformer Jackson police
officer to verify the name. Harris further stated that he did not have cocaine in his possession on April 3,
2001, nor did he place the substance on the floor beside the chair.

17. Harris was convicted of possession of cocaine and sentenced to a term of twelve years in the
custody of the Mississppi Department of Corrections, withfour years of supervised probation. Harrisfiled

posttrid motions, which were denied.

ISSUESAND ANALYSIS



Whether the State should have been collater ally estopped fromprosecuting Harrison the
char ge of possession of cocaine.

118. Harris argues that the crimind proceedings againgt him should have been barred by the doctrine
of collatera estoppel because another individud entered a guilty plearegarding possession of the same
cocaine Harris was charged with possessing.

T9. “Collateral estoppel providesthat anissue of ultimate fact whichwas avaid and find judgment may
not be re-litigated between the same parties in a subsequent suit.”Farrisv. Sate, 764 So. 2d 411 (1137)
(Miss. 2000) (dting Ashe v. Swvenson, 397 U.S. 436 (1970)).

710. Haris dleges that the “ultimate fact” was decided when another individuad was indicted and
subsequently pled guilty to possession of the same cocaine Harris was charged with possessing. Harris
relieson Ashe v. Svenson, 397 U.S. 436 (1970) where gpproximately four armed menrobbed sx poker
playersin the home of one of the victims and the defendant was charged with separate counts of robbery
of eech of thevictims. The defendant was tried on one count and was acquitted for insufficient evidence
wherethe defendant’ sidentity wasthe Sngleissue indispute. Thefedera rule of collaterd estoppel, dong
with the Ffth Amendment right againgt double jeopardy, precluded a subsequent prosecution of the
defendant for the robbery of adifferent player. Inthat case, the court stated that “whenanissue of ultimate
fact has once been determined by avalid and find judgment, that issue cannot again be litigated between
the same partiesin any future lawsuit.” 1d. at 443.

11. Initsresponse, the State cites State v. Oliver, 856 So. 2d 328 (Miss. 2003), wherethe supreme
court hdd that the “doctrine of collateral estoppel did not preclude State from charging defendant with

offense that was basis for unsuccessful petition to revoke probation.”



12.  InOliver, the court Sated the following:

InSander s, this Court adopted the collaterd estoppel andysis of Asheonly because'ithas

become so firmly embedded in federa cimind conditutiona procedura

jurisprudence--illogicd thoughitis” Id.

Because collaterd estoppel does not work in[dl] crimind cases, "[W]ewould prefer to

cast the Court's decision herein pure double jeopardy terms, never mentioning collaterd

estoppel.” Sandersv. State, 429 So. 2d 245, 251 (Miss. 1983). Whether framed interms

of "collaterd estoppe--that the issue of fact has beenprevioudy decided unfavorably to

the [S]tate--or in terms of "double jeopardy"--successive prosecutions for the same

crimind conduct--the andysisisidenticd.
Id. at (7).
113. Inthiscase, the record shows that there wasan eyewitness, Officer Shegog who testified that he
saw Harris with the substance. The record does not reflect that another individua was actudly charged
withpossession of the cocaine at issue, as aleged by Harris, nor does case law indicate that more thanone
individud may not be charged with the same crimind conduct. Tillman v. State, 841 So. 2d 1160 (8)
(Miss. Ct. App. 2002). Therefore, this Court affirmsthetrid court’s decison.

I

Whether thetrial court erred in denying the admissibility of certain evidence.
114. Haris asserts that the trid court erred when it refused to admit the sentencing order of William
Pugh as evidence. Harris maintains that the jury “lacked dl rdevant and probative facts surrounding the
arest.” HarriscitesMissssppi Rule of Evidence 401, which providesthat “‘ Relevant Evidence means
evidence having any tendency to make the existence of any fact that is of consequence to the determination
of the action more probable or |ess probable than it would be without the evidence.”

115. The State indicated that the sentencing order of Pugh had no relevance to Harris trid. The trid

court agreed with the State and denied the admisson of the order.



16. “The admisshility and relevancy of the evidence are within the discretion of thetrid court and,
absent an abuse of that discretion, the trid court's decison will not be disturbed on appeal.” McCoy v.
State, 820 So. 2d 25 (115) (Miss. Ct. App. 2002). When thetrid court remains within the confines of
the Missssppi Rulesof Evidence, itsdecisonto admit or exclude evidencewill be accorded ahighdegree
of deference. Id. Furthermore, "the admission or exclusion of evidence must result in prgudice or harm,
if acauseisto bereversed on that account.” 1d.
117.  While evidence may be found relevant, the court must a so determine that it is more probative than
prgudicid. Moore v. State, 806 So. 2d 308 (Y11) (Miss. Ct. App. 2001).
118. Haris cites Terry v. State, 718 So. 2d 1115 (28) (Miss. 1998) which states, “A crimina
defendant is entitled to present his defense to the finder of fact, and it is fundamentally unfair to deny the
jury the opportunity to consder the defendant's defense where there istestimony to support the theory.”
Harris contends that he tetified that it was Pugh who was sitting in the chair where the cocaine was
located.
119. However, other than Harris testimony, the record does not reflect that evidence was provided
whichindicated that someone e se, other than Harris, was in possession of the cocaine at issue. The State
presented an eyewitness (Officer Shegog) who testified that he saw Harris possessthe cocaine. Therefore,
this Court cannot say that the trid court was in error by denying the admission of Pugh's sentencing order
into evidence.
[11.

Whether thetrial court erred in denying the motion for continuance.

920.  Haris contendsthat the trid court erred in denying his motionfor a continuance of “ at least a week

and a hdf to dlow for the return of a subpoenaed witness, a Ben Bratton, from out of state.”



721. “Thedecisonto grant or deny a continuance is lft to the sound discretion of thetrid court. . ..."
Buckley v. State, 772 So. 2d 1059 (112-5) (Miss. 2000) (see Bryant v. Sate, 843 So. 2d 34 (112)
(Miss. Ct. App. 2002)). “Unless manifest injustice appears to have resulted from the denid of the
continuance, this Court should not reverse.”Lambert v. State, 654 So. 2d 17, 22 (Miss. 1995).
722. Inthis case, Harris attorney made a motion for a continuance based on a newly discovered
witness. The attorney indicated that this newly discovered witness (Ben Bratton) was in the room at the
timeof the incident and could provide evidencetowards Harris innocence. However, the potential witness
was unavailable a the time of thetrial. Thetria court overruled the maotion.
923. Harisdso mantainsthat the trid court’s error was compounded when the court refused to call
amigrid or dlow a continuance to permit the tesimony of another officer (who was not subpoenaed and
who was aso unavalable) who could have stated whether the cocaine came from Harris or another
individud. This Court notesthat the trid court dlowed Harris' attorney to state by proffer the information
that the unavailable officer would have been able to provide as being relevant to the case. Upon hearing
the response, the trid court indicated that because Harris attorney did not show how the potentia
information could have been relevant to Harris' tria, the continuance was denied.
924.  Having reviewed the record, this Court affirmsthe trid court’s decision.
V.

Whether thetrial court erred by denying jury instruction D-7.
125. Haris states that the trial court should have dlowed ingruction D-7 which states, “ The Court
indructs the jury to find Larry Harris not guilty of possesson of cocaine” Harris daimsthat the evidence

presented was inauffident. He maintains that the only testimony which linked him to the possession of



cocaine wasthe tesimony of Officer Robert Shegog. He arguesthat Shegog failed to tdll thetruth because
the testimony given by Shegog did not coincide with the information in Shegog' s written police report.
926. The weght and credibility given the testimony of awitnessisfor the jury to resolve. McClain v.
State, 625 So. 2d 774, 778 (Miss. 1993). This Court adheres to the following standard in reviewing
aufficiency of evidence matters:

The credible evidence consgtent with McClain's gullt must be accepted as true. The

prosecution must be given the benefit of al favorable inferences that may be reasonably

drawn fromthe evidence. Matters regarding the weight and credibility of the evidenceare

to be resolved by the jury. We are authorized to reverse only where, with respect to one

or more of the dements of the offense charged, the evidence so considered is such that

reasonable and fair-minded jurors could only find the accused not guilty.
Id. at 778 (citations omitted).
727. Inthisinstance, the jury choseto believe the State' s witnesses. Upon reviewing the record, this
Court finds thet there was sufficient evidence for the jury to find Harris guilty. Theissue is without merit.
128. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY OF
CONVICTION OF POSSESSION OF COCAINEAND SENTENCE OF TWELVE YEARSIN
THE CUSTODY OF THEMISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH FOUR
YEARS OF SUPERVISED PROBATION ISAFFIRMED. ALL COSTS OF THIS APPEAL
ARE ASSESSED TO HINDS COUNTY.

BRIDGESANDLEE,P.JJ.,IRVING,MYERS,CHANDLER, GRIFFIS BARNESAND
ISHEE, JJ., CONCUR.



